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IN THE-

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF AMERICA, Plaintiff

in Error,

vs.

ORIN THAYER, R. S. SHAW, W. H. RIDEN-
BAUGH, MARY RIDENBAUGH, and A. ROSSI,
doing business under the firm name and style

of Shaw Lumber Company, Defendants in Error

BRIEF OF DEFENDANTS IN ERROR.

Statement.

This is an action upon the part of the government to

recover the value of certain cord wood alleged to have been

manufactured of timber taken from the public lands of the

United States. The amount sued for in dollars is $21,000.

The answer puts in issue the unlawful and wrongful cut-

ting and taking, alleges that the value was not to exceed

twenty cents per cord, and by proper affirmative allega-

tions justifies the cutting under and by virtue of the Act

of Congress passed and approved June 3, 1878, entitled,

"An act entitling the citizens of Colorado, Nevada and the

Territories to fell and remove timber on the public domain

for mining and domestic purposes." The section of said



act relevant here reads as follows: "All citizens of the

United States and other persons bona fide residents of the

State of Colorado or Nevada or either of the Territories of

New Mexico, Arizona, Utah, Wyoming, Dakota, Idaho

or Montana and all other mineral districts of the United

States shall be and are hereby authorized and permitted

to fell and remove for building, agricultural, mining or

other domestic purposes any timber or other trees growing

or being on the public lands, said lands being mineral and

not subject to entry under existing laws of the

United States except for mineral entry in either

of said States, Territories or other districts of

which such citizens or persons may be at the

time bona fide residents, subject to such rules and reg-

ulations as the Secretary of the Interior may prescribe for

the protection of the timber and undergrowth growing

upon said lands, and for other purposes : Provided, That

the provisions of this act are not to extend to railway cor-

porations."

20 Statutes at Large, 88.

The case was tried before the Court with a jury and ver-

dict was rendered for the plaintiff in the sum of $650.

The cutting involved here was along streams known as

Grimes Creek and Moore's Creek in Boise Basin, Grimes

Creek being the stream involved in the cutting in the cases

of United States vs. Van Winkle, 113 Fed. 905, and

United States vs. Basic Company, 121 Fed. 504. The Boise

Basin is known as one of the great mining regions of Ida-

ho. As stated by the defendant Ridenbaugh, he, himself,

had handled fifteen million dollars of the gold production

of Boise Basin while agent for the Wells Fargo Company.

( Trans, p. 83. ) As shown by the evidence, the Basin cov-
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ers a large area, the country is rocky, hilly and mountain

ous with now and then a small acreage along a stream

where grain and vegetables may be raised. The entire

country for miles and miles around the cutting is mineral

in character, having both placer and quartz claims which

are active producers. Mr. Regan testifies that in 1896-7

he took out about $12,000 from his mines on Grimes Creek

near the cutting. (Trans, p. 73.) Mr. Goul testifies as to

his mining successfully along Grimes Creek, (trans, p. 71),

while Messrs. Tatro, Baxter and Spencer disclose with

much detail the fact that this entire region of countrv is

mineral in every respect and that it has been known as a

mineral country since the first early settlement in Idaho.

Not only does the evidence show the mineral character of

the identical ground from which the timber was taken,

but it discloses that it is in the midst of a mineral region

which has been prospected, explored and developed and

worked more or less for forty years. In addition to the

testimony with reference to the mineral character of the

country, Mr. Ridenbaugh and Mr. Thayer give evidence

as to their good faith and compliance with the rules and

regulations of the department in the matter of cutting un-

der the act of June 3, 1878.

Argument.

The first question presented upon the record is whether

or not there are any assignments of error which this Court

will consider. We do not think that any proper exception

was taken to the instructions in this case, either those

given by the Court or those requested and refused. Under

Rule 10 of this Court, general exceptions to the whole

charge are not allowed, but the party is required to Btate

distinctly the several matters of law to which he excepts.



In the case at bar it will be noticed from the transcript

that the instructions of the Court cover five or six pages

of the transcript and a number of matters of law. (Trans,

p. 111.) The only exception which we find is a general

exception to all the preceding instructions in the follow-

ing language : "To each and all of these instructions given

to the jury by the Court, counsel for plaintiff duly ex-

cepted, which exceptions were by the Court allowed.". The

plaintiff also made certain requests for instructions cov-

ering some two pages of the transcript and a number of

matters of law which were refused, and at the close of said

instructions we find this: "Which instructions and each

and all of them on behalf of the plaintiff the Court re-

fused to give to the jury; to which ruling of the Court

counsel for plaintiff then and there excepted, which ex-

ception was by the Court allowed." (Trans, p. 113.) The

same is true of the exception that was taken to the in-

structions given when the jury returned into Court and

asked for further instructions. We respectfully urge that

these alleged exceptions are no exceptions to the ruling

of the Court. The rule has been so often construed and

applied under so many different pretended exceptions that

it is only necessary to cite a few authorities.

Baggs vs. Martin, 108 Fed. 34.

Tracy vs. Eggleston, 108 Fed. 330.

Mobile Co. vs. Jury, 111 U. S. 532.

Moulor vs. Ins. Co. Ill U. S. 337.

Western Co. vs. Polk, 104 Fed. 649.

Beckwith vs. Bean, 98 U. S. 130.

Block vs. Darling, 104 U. S. 238.

Van Stone vs. Stillwell, 104 U. S. 964.

Halloway vs. Dunham, 170 U. S. 1165.
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A casual review of the instructions to which these ex-

ceptions are sought to be taken will show that a number

of "matters of law" are covered both in the Instructions

given and in the requests refused. There is no attempt to

point out as required by the rule "distinctly the several

matters of law in such charge" to which exception was

sought to be taken. In other words, there is no way to

ascertain from the exception what particular matters of

law the plaintiff objected to or mished to except to.

Assuming for the sake of the argument, however, that

proper exceptions were had, the assignments of error both

as to the admission of evidence and instructions of the

jury seem to present the single question of whether or not

the defendant in such an action as this, where he justifies

under the act of March 3, 1878, must be confined in the

matter of showing mineral in the particular land from

which the timber is taken or whether he is permitted to

show the general character of the country surrounding and

adjacent to the land for the purpose of showing the min-

eralization of the entire territory. As one question alone

seems to be presented we may therefore consider these as-

signments together.

Plaintiffs say that it was not proper for the defendant

to show that the lands from four to twenty miles around

were mineral lands. Under some circumstances that might

be true. For instance, if the defendant should simply

content himself with showing that there were mines twen-

ty miles away or mineral land twenty miles away without

any further connection, such fact might not he relevant.

Rut if this were followed up by showing that all the lands-

including those twenty miles away were similar in char-

acter and part and parcel of a well known mining conn

try, and in fact all constituting this particular country, it

would certainly be relevant testimony. Here was a great
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scope of country known as the Boise Basin mining coun-

try and for miles and miles, from seventy-five to a hundred

the lands were similar in character, the country being

hilly and mountainous and mineral throughout. Suppose

A. should cut timber from a piece of ground upon which

no particular mineral could be found, for every inch of

the richest of mineral countries is not "inlaid with patines

of bright gold," but suppose it should be shown that for

a hundred miles around there were prospects, mines being

worked and mineral in evidence, would not this be relevant

testimony under the act of June 3, 1878? In the case be-

low it seems that they were permitted to show the char-

acter of the country for seventy miles. The Court said

:

"It was shown that beginning at or near the town of Palis

ade in this State a range of mountains extends in a south-

erly direction for at least one hundred and fifty miles.

That this range bears mineral nearly its whole, length.

That it has been prospected for the last twenty years

and is being constantly prospected for mines. That new

discoveries are being made. That between Palisade and

Eureka, a distance of about ninety miles, eight or ten more

mining districts have been organized, in all of which mines

of value have been found. * * * The Eureka mining dis

trict alone is reported to have produced between eighty

and ninety millions of dollars since its discovery. * * »

It was upon this mountain range and the foothills adja-

cent that the wood in controversy was cut and much of it

within the limits of organized mining districts and not

far from known mines. It can hardly be questioned or

doubted that the land upon which this wood was cut is

properly classified and recognized as mineral land and

strictly within the purview of the Act of Congress above

cited."

United States vs. Richmond, 40 Fed. 415.



It will be noticed from an examination of this ease that

the conditions were not dissimilar to those in the case at

bar. The parties not only disclosed the general char-

acter of the country for miles around but were permitted

to show the output of the mining region. So in this case

at bar the territory was a large mining territory, the out-

put lias been large, and as shown by the witnesses, all up

and down the creeks off of which the timber was taken

and extending in almost every direction there were eithei

active mines or every evidence of mineral. The case last

above cited has been cited with approval by this Court

in the case of the United States vs. the Basic Company.

121 Fed. 504.

There is another reason why evidence as to the charac-

ter of the surrounding country and lands in the vicinity

is always admissible in this class of cases. The question

of good faith of the defendant is always involved. In the

rase below the Court said: "This instruction Ignores the

right of the jury to take into consideration the question

of the good faith of the defendant in error in cutting the

timber as he did upon the public lands. * * * If he acted

in good faith the law required the verdict of the jury to

be for the value of the timber as cut and not as manu-

factured."

United States vs. Van Winkle, supra.

This being true, is it not proper for the defendant to

show the prospecting in the surrounding country and

throughout the entire particular mining locality; to show

the working of the mines in the vicinity and the mineral

character throughout the entire district? If a party goes

into a locality to cut timber, will not the fact that for fifty

miles around there has been more or less prospecting and
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mining and locating of mines going on for forty years ; the

fact that the same character of land prevails for from

twenty to fifty miles and that within this fifty miles mines

have been located and worked, although not at the partic-

ular spot of the cutting; the fact that out of this particu-

lar locality thousands or millions of dollars have been

taken from the mines—will not all these important ques-

tions and facts have a direct bearing upon the question

of good faith of the party cutting? And, on the other

hand, will not the government be permitted to show in

rebuttal that the particular land from which the party

cut was surrounded for miles with agricultural lands

that there was no mining or locating or mines within a

distance of any number of miles? In fact, they tried to

show this in this case. We say, therefore, that this evi-

dence is admissible on the question of good faith, and the

Court will observe that this class of testimony comes up

not as a matter of instruction but as a matter of admission

of evidence.

The appellant has conceded that the case of the

United States vs. The Basic Company, supra, is the

law of this case, yet a lengthy argument has been pre-

sented against such a construction of the mineral act. The

purposes of this act are distinctly and clearly set forth

in the case of the United States vs. The Basic Company,

supra. In that case the law is carefully reviewed in con-

nection with the purposes sought to be obtained by Con-

gress through the passage of the act, and upon the ques-

tion herein involved this Court said: "In the case of

Frank P. Hardin et al. 1 Land Dec. Dept. Int. 607, the

Secretary of the Interior discussed the scope and pur-

pose of the act of June 3, 1878, and referred to the fact

that prior to 1878 it was the custom in all the mining



9

regions of the United States for the inhabitants to ap-

propriate the timber on government lands for domestic

purposes ; that cities and towns, with churches and school

houses, had been built with the timber so taken from the

public lands ; and that the act of June 3, 1878, was passed

to establish by positive enactment a right claimed and

exercised without interference on the part of the*govern-

ment for a period of about 30 years. This broad con-

struction of the act was given as instruction for the guid-

ance of the officers of the Land Department in the en-

forcement of the provisions of the act, and in justifica-

tion of this broad construction the Secretary said : 'If the

timber is cut, having reference to the rules established

by the department as to size, etc., no complaint ought to

be made.' We agree with the Secretary that this con-

struction of the act is in harmony with its evident pur

pose, and is not open to serious objection, if the rules and

regulations of the Land Department are observed and en-

forced. It has been the policy of Congress to develop the

mineral resources of the country, and provide practical

legislation to that end, placing only such restraint upon

the settler and mineral explorer as would provide against

waste and destruction. The act under consideration i?

part of this legislation, and, in our opinion, should be

construed with reference to the conditions prevailing in

the mining regions requiring that the taking of timber

for mining and domestic purposes should not be restricted

to lands known to contain minerals in paying quantities,

but should include such adjacent lands as, under all the

conditions, would not be deemed to be subject to entry

under any of the laws of the United States except as min-

eral lands; this right or privilege being exercised under

such regulations as will preserve the timber for the bene-
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fit of the inhabitants engaged in or connected with the

mining industry. The District Court for the District of

Colorado in United States vs. Edwards, 38 Fed. 812, and

the Circuit Court for the District of Nevada in United

States vs. Richmond Mining Company, 40 Fed. 415, have

similarly construed the act in question. No adverse con-

struction of the act appears to have been given by any

of the Federal Courts. Nor has the Secretary of the In-

terior changed his ruling with respect to this feature of

the act. The evidence in this case shows that most, if

not all, of the land from which the timber was cut was

classed mineral by the miners in that vicinity and in the

return of the Surveyor General. The instruction of the

trial court with regard to the character of the land and

the meaning of the act was not, therefore, in our opinion,

open to objection."

These authorities quoted seem to be in line with the

definition of the term "mineral lands" as interpreted by

the Interior Department, in its application to this act,

soon after its passage. This rule is as follows (1st L. D.

698) : "Where the lands are situated in districts of coun-

try that are mountainous, interspersed with gulches and

narrow valleys, and minerals are known to exist at differ-

ent points therein, such lands, in the absence of proof to

the contrary, will be held to be mineral in character; but

where there are extensive valleys, plains or mountain

ranges, and no known mineral exists the land may be con-

sidered and treated as non-mineral."

In this connection, we wish to call particular attention

to the rule of Secretary Teller referred to by the Court in

the above entitled case, and reported in the First Land

Decisions at 607. We quote at length from this decision,

because the then Secretary of the Interior was a member
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of the Senate at the time of the passage of the act of

June 3, 1878, and was closely connected with said legis-

lation. In deciding the case before him, among other

things the Secretary said:

"The act of Congress, approved June 3, 1878, entitled

'An Act authorizing the citizens of Colorado, Nevada and

the Territories to fell and remove timber from the public

domain for mining and domestic purposes, clearly author-

izes the cutting of timber on the mineral lands of the

United States for domestic use. It does not appear that

Peter Bye or any other of the parties complained of, cut

the wood for transportation from the Territory, and if cut

to be used in Dakota it is clearly for domestic use. It has

been alleged that the act of June 3, 1878, does not apply to

persons cutting timber on the mineral lands for sale, and

that to enable any person to have the benefit of that act,

he must cut the timber for his personal use, and not for

sale. Such a construction defeats the very intent of the

act, which was to allow the settler on the mineral lands

to have the benefit of the timber thereon growing for use

within the Territory or State where it grew. It can not

be supposed that Congress intended to say by that act to

the inhabitants of the mineral regions, that while they

might go on the lands of the United States and cut tim-

ber for their own use, yet they could not employ others

to cut timber for them, or purchase it of those who had

cut and prepared it for use.

"Large and prosperous communities had settled on thf

mineral lands of United States by and with the consent of

Congress. Statutes had been passed declaring such occu-

pation lawful, and provisions were made for securing title

to mines that should be discovered and improved on such

lands. Yet no provisions had been made by which ti
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tie could be made to the timber growing on such land until

a mine had been discovered thereon. To have restricted

the inhabitants to the use of such timber as should be

found on the mineral claims alone would have been folly
;

for in many instances mineral claims are destitute of tim-

lier. Whole mining districts are frequently compelled to

procure their supply outside of their districts, either be-

cause of timber in such districts had been cut off, and

used, or because the district was without timber when

first settled. The area of territory occupied by actually

located mineral claims is entirely too small to supply

the communities with timber from such claims alone; and

so it became a necessity to appropriate the timber on

government lands, in the absence of law authorizing the

purchase of either the timber or the land on which it grew.

From the first settlement of the mineral regions to 1878,

such had been the custom of miners in all the mineral

regions. Cities and towns with churches and school

houses had been built with the timber so taken from the

public lands. Appeals had been made to Congress from

time to time to provide by law for securing the title to

the timber on the mineral lands. Congress, with the wise

policy of keeping the mineral lands of the United States

open to further exploration and occupation, had declined

to pass any law by which the timber on such lands could

be monopolized by speculators and capitalists. Wood-

choppers and lumbermen had, from the first settlement of

the mineral regions, cut from the mineral lands, wood,

mining timbers, lumber for building, and sold the same

to those who could not or did not wish to cut such tim-

ber for their own use. It was practically impossible for

the mill men, the miners, and other inhabitants of the

countrv to go out and fell the trees that were to be used
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to build their mills, timber their mines, or supply their

families with fuel. About the time of the passage of the

act of 1878 it was alleged that such cutting was in viola-

tion of law, and ought not to be allowed. To have pre-

vented such cutting would have compelled the abandon-

ment of nearly, if not quite, all the mineral regions of

the States and Territories named in the act. The act was
passed to establish by positive enactment a right claimed

and exercised without interference on the part of the gov-

ernment for a period of about thirty years, and the con-

struction heretofore given to it by this department has

defeated the purpose of the act, and has not been of ad-

vantage either to the government or the people residing

on such mineral lands.

"The great object of the governmental supervision of

the cutting of timber in those States and Territories ought

not to be to compel payment for timber so cut, but to

prevent unnecessary waste, the cutting of the small trees

under the size prescribed by the department, and to pre-

vent waste by fires and other means."

This Court, in the case of Northern Pacific Railway

Co. vs. Soderberg, in October, 1900, 104 Fed. 427, had

occasion to construe the terms mineral lands as used un-

der the Act of Congress. In this case it was held that,

"contemporaneous construction of the word 'mineral' by

the executive officers whose duty it was to construe the

land laws is, in a case of ambiguity, of persuasive force."

Citing United States vs. Moore, 95 U. S. 760.

In the instructions requested by plaintiff the govern-

ment now seeks the establishment of a new doctrine in

its application of the Act of June 3, 1878.

For more than 25 years, Congress and the Executive
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Department of the government charged with the admin-

istration of this law has recognized the rights of millmen,

bona fide resident citizens of the State or Teritory to cut

and remove timber from mineral lands for the purposes

specified in the act. At times futile attempts have been

made to secure the repeal of this act ; at times the depart-

ment charged with its administration has recommended

its repeal, and as often as it has been recommended Con-

gress has refused to act upon the recommendation.

Throughout all the mining States during all of this time

the right of millmen has been recognized to cut and re-

move the timber for the use of the miner, the agricultural-

ist and for general building and domestic purposes. With-

in a few years past the act of June 3, 1878, which author-

ized the entry of timber lands in California, Oregon, Ne-

vada and the Territory of Washington has been extended

to the States included in the act involved in this appeal.

Since that time the government surveys have been ex-

tended, timber lands have been acquired in enormous

quantities thereunder by extensive syndicates, and an

attempt is now made for the first time in the history of

this legislation of the judicial or executive construction

of this act, to accomplish by judicial decision what Con-

gress has repeatedly refused—the repeal of this act. We
say repeal of this act, because if it is held that the bona

fide lumberman and millman may not cut and remove

timber from mineral lands for the use of the miner, the

agriculturalist and for general building and domestic

purposes, the act in effect becomes at once inoperative and

of no effect, because it would then apply only to the agri-

culturalist who lived next to the timber line and to the

miner only who is enabled to furnish and supply his own

milling plant.
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This act should be construed in view of the conditions
existing at the time of its passage and the evident pur-
poses of Congress in its enactment.

In conclusion, we think that the right of the defendants
to prove the mineral character of the lands which are ad-

jacent or within the same general vicinity or district must
be sustained for the reason that it seems clearly within
the purview of the act itself as any other interpretation

would render the act a dead letter, a "delusion and a
snare." Also because such facts must have a direct bear-

ing upon the question of the good faith of the defendant in

selecting his region of country from which to cut. With-
out repeating what has already been said in the brief, it

can hardly be doubted that a man who goes into a certain

region or district and finds upon every hill and mountain
side prospects and ledges more or less developed or mines

worked more or less and in every gulch evidences of placer

mining, even though it be for twenty or fifty miles around,

would be justified in accepting it as a mineral country and
in taking the lands to be mineral lands. The bona fides of

one cutting timber under such conditions in such a local

ity could hardly be questioned although the particular

piece of land from which the timber was taken might die

close no mineral whatever.

Respectfully submitted,

FREMONT WOOD AND

W. E. BORAH,
Attorneys for Defendant* in Error.


